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ADVOCATE FOR THE COMPLAINANT: SHRI DURLOV CH. 
NATH, SHRI D. U. DAS 
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JUDGMENT DELIVERED ON: 03/09/14 
 
 
 

JUDGMENT 
1. This is a  case   instituted   under section 138 of     the     
Negotiable Instruments Act, 1881   alleging that the  accused,   
Shri Pranab kumar Das had issued a    cheque     in  favour  of 
the  complainant  which   was dishonoured due to insufficient 
funds in the account   of the accused. 
2. The brief facts giving rise to the institution of this complaint 
case is that the complainant is the owner and proprietor of a 
travel agency namely “Brahmaputra Tour & Travel Agency “and 
the accused hired a vehicle for his personal use from the said 
agency of the complainant from 01/05/2009 to 06/06/2009 at Rs. 
40,000/ on credit and in this way the accused owed a sum of Rs. 
40,000/ to the complainant and to clear the said debt liabilities 
towards the complainant the accused person on 07/06/2009 
issued a cheque vide No.012061 dated 07/06/2009in favour of 
the complainant . The said cheque was presented in UCO Bank, 
Tezpur Branch  by the complainant on 22/06/2009 for 
encashment which was dishonoured vide Memo dated 
23/06/2009 due to insufficient fund .   
3. The complainant thereafter issued legal notice dated 
30/06/2009 to the permanent address of the accused by  



Page No-2 

 
registered post with A/D but the said notice was not delivered to 
the accused person on the ground that Addressee always 
absent . Thereafter the complainant sent another notice in the 
Delhi address of the complainant and vide letter No. 
Tccc/Misc/Corr/08-09 dated 24/8/09 the Postal Authority 
informed the complainant that the same was delivered in the 
Delhi address of the accused on 25/07/2009 .But the accused 
failed and neglected to pay the same even after receipt of the 
notice; as such the complainant lodged this complaint under 
section 138 of the Negotiable Instruments Act,1881. 
4. The accused was called upon to enter trial and upon his 
appearance the particulars of offence under section 138 of the 
Negotiable Instruments Act,1881 was explained to him to which 
he pleaded not guilty and claimed to be tried. 
5. The complainant examined five witnesses in support of his 
case; and the accused examined three witnesses including 
himself in his defence. 
6. The defence case is of total denial. The defence had admitted 
that the cheque belonged to the accused and also admitted the 
signature over the cheque, but stated that the cheque was a 
blank cheque given as a security to the complainant .The 
accused had contended that when he took the vehicles on rent 
from the complainant  he gave one blank cheque to the 
complainant as security, but the complainant had misused the 
cheque.  
7. I have heard the learned counsels for both the parties. 
8. Upon hearing and on perusal of record I have framed the 
following points for determination in order to arrive at a definite 
finding as regards the dispute in this case- 
 

(1) Whether the accused issued the cheque for the discharge of 
any legally enforceable debt or liability? 
(2) Whether the cheque was dishonoured for insufficient funds in 
the account of the accused? 
(3) Whether the accused received the demand notice issued by 
the complainant regarding the dishonour of the cheque? 
(4) Whether the accused has committed the offence under 
section 138 of the Negotiable Instruments Act,1881? 
DISCUSSION, DECISION AND REASONS FOR THE 
DECISION: 
POINT FOR DETERMINATION NO.1: Whether the accused 
issued the cheque for the discharge of any legally 
enforceable debt or liability? 
9. The complainant had contended that the accused owed 
Rs.40,000/- as balance amount of rent payable for the vehicle 
hired by him from the complainant and in discharge of the 
aforesaid debt the accused gave him the cheque in question. 
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10. PW1 Shri Mohan Chandra Baruah has deposed that the 
accused issued the cheque in question towards the discharge of 
his outstanding liability .PW1 has stated that the accused hired a 
vehicle for his personal use from 01/05/2009 to 06/06/2009 and 
being the owner of Brahmaputra tour and travel Agency, Tezpur 
he was to get Rs.40,000/-from the accused as a unpaid amount 
for hiring the vehicle .In cross examination PW1 stated that the 
accused hired a vehicle from his agency in the month of April 
2009 for election purpose and at the time of giving the vehicle on 
rent he enterd into an agreement with the accused and the 
agreement was for one month. But after expiry of the first one 
month on the request of the accused the period was extended 
for another one month by verbal agreement and this time the 
accused paid the rent amount of Rs.40,000/- by cheque. The 
complainant has also produced the said cheque and the same is 
marked as exhibit 1. The PW1 has identified the signature of the 
accused thereon which is marked as exhibit 1(1). PW2 Sri Jatin 
Saikia has deposed that he helped the accused in campaining 
for election 2009 and he also helped the accused in hiring 
vehicle from the complainant. PW2 also stated that the accused 
gave a cheque to the complainant in his presence. 
11.The accused has admitted his signature over the cheque in 
question, but contended that he gave one  blank cheque at the 
time of hiring two vehicles namely Tavera bearing No.AS-12D-
6545 and  Tata Sumo bearing No. AS-12C-0793 to the 
complainant as security. 
12.The accused has admitted that he hired two vehicles from the 
complainant and has also admitted that the cheque in question 
belonged to him and that the signature appearing on the cheque 
is also his signature; as such the burden lies upon the accused 
to show that the cheque in question was not issued by him for 
the discharge of any legally enforceable debt or liability, or that 
the aforesaid cheque was filled up without his knowledge. 
 
13.The accused had examined himself as DW1in support of his 
case and he had admitted that he hired two vehicles from the 
complainant in the month of April 2009 for election purpose and 
had returned the said vehicles after the election . DW1 has 
deposed that for hiring those two vehicles he entered into an 
agreement with the complainant on 01/04/2009 and on the same 
day he paid an advance of Rs.10,000/- to the complainant and 
paid the whole  balance amount at the time of returning the said 
vehicles . DW1 also stated that the balance amount of Rs. 
40,000/- was paid by him to the complainant on 22/08/2009 and 
the complainant issued him two receipts .In support of this the 
accused has produced an agreement dated nil as Exhibit –(Ek) 
and two receipts dated  12/04/2009 as Exhibit-(Tini) and dated 
22/04/2009 as Exhibit-(dui) . 
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14.Exhibit-(Ek) does not bear any date .As per the statement of 
the accused it was executed on 01/04/2009 and on the same 
day an advance of Rs. 10,000/- was paid to the complainant . 
But on perusal of Exhibit-(Ek) it is found that the advance money 
was paid on 02/04/2009 .Moreover it is written in the said Exhibit 
“ The Tavera has been running since last 01/04/2009 .” This 
clearly shows that  said Exhibit was not executed on 01/04/2009. 
Exhibit-(Tini) and Exhibit-(dui) show payment of rent from 
01/04/2009 to 12/04/2009 and from 13/04/2009 to 22/04/2009 
respectively a total of Rs.44,000/-.The accused stated that he 
cleared the balance amount on 22/04/2009 but in cross-
examination the accused stated that he did not remember 
whether he took the vehicles on rent from 01/05/2009 to 
06/06/2009 or not which are contradictory .The accused stated 
that he took the vehicles for election purpose and returned the 
vehicles after the election , but has not stated any specific date 
when he returned the vehicles to the complainant. 
15.The complainant has contended that the accused owed 
Rs.40,000/- as rent payable for hiring vehicles from 01/05/2009 
to 06/06/2009 and to discharge his liability he issued the cheque 
in question on 07/06/2009. But the accused in his cross 
examination stated that he did not remember whether he hired 
the vehicles from 01/05/2009 to 06/06/2009 or not . At the same 
time the accused has also stated that he paid the whole balance 
amount on 22/04/2009 to the complainant . This contention of 
the accused is not believable as no reanonable person will forget 
such a transaction after saying that he has already cleared the 
balance on 22/04/2009 .DW2 Sri Dipankar Bora has stated in his 
cross examination that the accused hired the vehicle “Tavera” 
from the complainant from 01/05/2009 to 06/06/2009. DW3 Sri 
Kumud Chandra Nath has stated in his evidence that if there 
was any transaction in the month of June, 2009 between the 
accused and the complainant he does not Know about it.DW3 
has also stated that if after the election the accused had hired 
any vehicle from the complainant he had no knowledge about it. 
Hence the defence failed to bring any probability in his favour 
that he has no liability towards the complainant payable as rent 
for the period 01/05/2009 to 06/06/2009 .   
   

16.The accused had stated that in Ext.1 though the signature 
Ext.1(1) is his signature he has not written the other writings . He 
also stated that the complainant company has misused the 
cheque issued by him as security. But in Exhibit-(Ek) there is no 
such mention that the complainant took a blank cheque as 
security which would be returned after payment of the balance 
amount . No reasonable person will forget to mention about such  
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 an important transaction in an agreement where all terms and    
conditions are required to be mentioned. 
17.DW2 stated in his cross examination that at the time of  
agreement between the parties he was not present . He also 
stated that the writing in the cheque was of the accused which 
he knew. DW3 has stated in his cross examination that the 
accused did not issue the cheque in question in his presence 
and has also stated that the writings and the signature in the 
cheque are of the accused which he knows. DW2 and DW3 
failed to support  the contention of the accused that the 
complainant took a blank cheque as security from the 
accused.So the defence failed to prove that the accused gave 
blank cheque to the complainant  
18. The contention of the accused that he had issued a blank 
cheque to the complainant cannot be believed because no 
reasonable person would issue blank cheques as such the 
contention of the accused that he had issued blank cheque to 
the complainant cannot be sustained and is not believable. 
 
19.The fact that the cheque bears the signature of the accused 
and the fact that the cheque bears the name of the payee shows 
that the cheque was issued by the accused in favour of the 
complainant. 
 
20.In view of the above discussion it is held that the accused 
had issued the cheque in question for the discharge of his 
existing liability and that the said cheque was not blank.  
. 
21.In view of the above discussion it is held that the accused 
had issued the said cheque for the discharge of his outstanding 
liability .  
 
22. DECISION: The cheque was issued for the discharge of a 
legally enforceable debt. 
POINT FOR DETERMINATION NO.2: Whether the cheque 
was dishonoured for insufficient funds in the account of the 
accused? 
 
23.The PW1 has deposed that the said cheque was presented 
to the complainant’s bank for encashment, but the same was 
dishonoured because of insufficient funds in the account of the 
accused. The complainant has produced the cheque return 
memo and the same is marked as exhibit 3 which shows that the 
said cheque was dishonoured for insufficient funds on 
23/06/2009. 
 
24.The complainant examined Sri Mrigen Kakati (PW3) 
Assistant Manager ,UCO Bank, Tezpur Branch, who stated that  
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  the said cheque was dishonoured due to in sufficient fund and   
Ext.3 is the returning memo sent by the drawee Bank . 
  
24.The complainant also examined Sri Sibu Debnath (PW5)  
Manager, Axis Bank, Tezpur Branch who stated that  the 
accused is their bank customer, Ext.1(1) is the signature of the 
accused as per record , Ext.3 is the return memo issued by their 
Bank .Ext.1 was returned due to insufficient fund. 
 
25. There is nothing on record to doubt or disbelieve the Exhibit- 
3 as such it is held that the said cheque was dishonoured for 
insufficient funds. 
 
26. In addition to the above section 146 of the Negotiable 
Instruments Act,1881 provides that the court shall presume the 
factum of dishonour of cheque on the presentation of the cheque 
return memo.In the instant case at hand the complainant had 
produced the cheque return memo; hence it is held that the said 
cheque was dishonoured due to insufficient funds in the account 
of the accused. 
DECISION: The cheque was dishonoured for insufficient funds 
in the account of the accused. 
POINT FOR DETERMINATION NO.3: Whether the accused 
received the demand notice issued by the complainant 
regarding the dishonour of the cheque? 
27.The PW1 has deposed that he had issued the demand notice 
dated 30.06.2009 in respect of the dishonour of the said cheque 
through his advocate by registered post. The complainant has 
produced the said notice and the same is marked as exhibit 4.  
The complainant has produced the postal receipt by which the 
said notice was sent and the same is marked as exhibit 5. 
Exhibit-6 is the copy of A/D card. But the said notice was not 
delivered to the accused person on the ground that Addressee 
always absent and Exhibit -7 is the remark of the postal 
department regarding this . PW1 has deposed that when he 
came to know that the accused person is residing at New Delhi 
he sent a pleader notice through his Advocate by registered post 
with A/D. The complainant has produced the said notice as 
Exhibit-8 and Exhibit-9 is the postal receipt. PW1 has also 
deposed that till 17/08/2009 the complainant  did not receive 
back the A/D card . On 17/08/2009 on a comlaint made through 
Complainant’s Advocate the Superintendent of Post Office , 
Darang Division , Tezpur acknowledged the complaint vide 
complaint acknowledgement marked as Exhibit-10  and on 
24/08/2009 the Superintendent of Post Office,Darang Division 
vide letter dated 24/08/2009 marked as Exhibit-11 confirmed that 
Exhibit-8 , the Demand Notice was delivered to the accused on 
25/07/2009 . 
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28.The complainat examined Sri Surajit Deka, Sus-division 
Inspector of post office as PW4 who stated  that Exhibit-6 was 
addressed to the accused in his address Lalmati,P.O. 
Chandmari, Dist-Sonitpur which was returned with report. Exhibit 
7 was the returned envelope, Exhibit-5 is the postal receipt, 
Exhibit-9 is the postal receipt addressed to the accused to his 
Delhi address, Exhibit-10 is the confirmation letter dated 
24/08/2009, Exhibit-11 is the official intimation dated 17/08/2009. 
 29. The accused had also not objected that he did not receive 
the demand notice .There is nothing on record to disbelieve that 
Exhibit-8, demand  notice addressed to Delhi address of the 
accused was not received by the accused .Hence I deem it to be 
served upon the accused.  
30. DECISION: The demand notice was duly served upon the 
accused. 
POINT FOR DETERMINATION NO.4: Whether the accused 
has committed the offence under section 138 of the 
Negotiable Instruments Act,1881? 
31.The offence under section 138 is complete on the satisfaction 
of certain conditions which are that the cheque has to be issued 
on the account maintained by the accused and that the cheque 
has to be issued for the discharge of a debt or liability. It is 
further      provided that the said cheque has to be deposited 
within six months of its issuance or within its validity and that the 
notice regarding the dishonour of the cheque for insufficient 
funds ought to be given within 30 days of the receipt of 
information regarding the dishonour. 
 
32.In the instant case at hand it is already held that the cheque 
was issued by the accused in the account maintained by him 
and that the said cheque was dishonoured due to insufficient 
funds. The cheque was issued in the instant case on 07/06/2009 
and it was presented within six months for encashment. The 
cheque was dishonoured on23/06/2009 as is revealed from the 
cheque return memo; and the demand notice was issued by the 
complainant on 20/07/2009, which is within 30 days from the 
receipt of information of dishonour. On 24/08/2009 the Postal 
Authority confirmed that the accused received the demand 
notice on 25/07/2009. 
 
33.The complainant had instituted this complaint on 25/08/2009 
which is within 30 days after the lapse of 15 days from the date 
of receipt of demand notice; hence the complaint is lodged within 
the period of limitation. 
34.In view of the above discussion it is held that all the 
ingredients of the offence under section 138 of the Negotiable 
Instruments Act,1881 are satisfied in the instant case and further  
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the complainant has satisfied all the requisites for the institution 
of the complaint;  hence it is held that the accused has 
committed the offence under section 138 of the Negotiable 
Instruments Act,1881. 
35. DECISION: The accused has committed the offence under 
section 138 of the Negotiable Instruments Act,1881. 
 
36.In view of the discussions made above and the decisions 
reached in the foregoing points for determinations it is held that 
the accused has committed offence under section 138 of the 
Negotiable Instruments Act,1881 and as such the accused is 
convicted under section 138 of the Negotiable Instruments 
Act,1881. 
 
37.I have heard the parties. I am not inclined to extend the 
benefit of the provisions of the Probation of Offenders Act,1958, 
because the offence committed is in the nature of an economic 
offence which hampers in economic development of the nation. 
 
38.Considering the nature of the offence and the other attending 
facts and circumstances of this case, the accused is convicted of 
the offence under section 138 of the Negotiable Instruments 
Act,1881 and he is sentenced to undergo simple imprisonment 
for three (3) months and further to pay compensation of 
Rs.60,000/- (Sixty Thousand)only to the complainant as the 
cheque amount is Rs.40,000 /- and about five years have 
elapsed from the date of issuance of cheque. It is further 
directed that the accused shall undergo simple imprisonment for 
another two month in default of the payment of compensation. 
 
 
39.Furnish a free copy of the judgment to the accused 
immediately. 
 
40.The case is disposed of on contest. 
 
 

Given under my hand and the seal of this court on this the 3rd   
day of September,2014  at Tezpur. 
 
 
 
 
 
 

BJAYA KHAKHLARY 
JUDICIAL MAGISTRATE FIRST CLASS, Tezpur 
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PROSECUTION EXHIBITS: 
1) EXHIBIT 1- CHEQUE 
2) EXHIBIT 2- COUNTERFOIL RECEIPT 
3) EXHIBIT 3- CHEQUE RETURN MEMO 
4) EXHIBIT 4- DEMAND NOTICE DATED-30/06/2009 
5) EXHIBIT 5- POSTAL RECEIPT 
6) EXHIBIT 6- A/D CARD 
7) EXHIBIT 7- REMARK OF POSTAL DEPARTMENT 
8) EXHIBIT 8- DEMAND NOTICE DATED-20/07/2009 
9) EXHIBIT 9- POSTAL RECEIPT 
10) EXHIBIT 10- COMPLAINT ACKNOWLEDGEMENT 
11) EXHIBIT 11- CONFIRMATION LETTER 

 DEFENCE EXHIBITS 
1) EXHIBIT(EK) -AGREEMENT  
2) EXHIBIT (DUI)-RECEIPT DATED-22/04/2009 
3) EXHIBIT (TINI)-RECEIPT DATED-12/04/2009 
PROSECUTION WITNESSES 
1) SHRI MOHAN CHANDRA BARUAH 
2) SHRI NAREN SAIKIA 
3) SHRI MRIGEN KAKATI 
4) SHRI SURAJIT DEKA 
5) SHRI SIBU DEBNATH 
DEFENCE WITNESSES 
1) SHRI PRANAB KUMAR DAS 
2) SHRI DIPANKAR BORAH 
3) SHRI KUMUD CH. NATH 
 
 
 
 
 
 

BIJAYA KHAKHLARY 
      JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 


